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Title  40 — Protection  of  the  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

IFRL  274-71 

PART  122— THERMAL  DISCHARGES 

Notice  was  published  in  the  Federal 
Register  issue  of  March  28,  1974  (39  FR 
11434) ,  that  the  Environmental  Protec¬ 
tion  Agency  was  proposing  regulations  to 
implement  section  316(a)  of  the  Fedn^ 
Water  Pollution  Control  Act,  as  amended, 
33  use  1251,  1326(a)  (the  “Act”).  The 
proposed  regulations  described  the  pro¬ 
cedures  for  the  imposition  of  alternative 
effluent  limitations,  with  respect  to  the 
thermal  component  of  discharges,  au¬ 
thorized  by  section  316(a) . 

Section  316(a)  authorizes  the  Admin¬ 
istrator  to  impose  alternative  effluent 
component  of  a  discharge  if  the  owner  or 
operator  of  a  point  source  has  demon¬ 
strated  to  the  satisfaction  of  the  Admin¬ 
istrator  that  effluent  limitations  proposed 
with  respect  to  the  thermal  component 
of  the  di^harge  are  “more  stringent  than 
necessary  to  assure  the  protection  and 
propagation  of  a  balanced,  indigenous 
population  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  water  into  which 
the  discharge  is  to  be  made.”  This  au¬ 
thority  has  been  delegated  to  the  Re¬ 
gional  Administrator  in  EPA  Order  of 
Delegation  1270.4. 

Section  316(a)  requires  that  any  such 
alternative  effluent  limitation  imposed 
by  the  Administrator  assure  the  protec¬ 
tion  and  propagation  of  a  balanced, 
indigenous  population  of  shellfish,  fish 
and  wildlife  in  and  on  that  body  of  water 
into  which  the  discharge  is  to  be  made. 

Section  316(a)  authorizes  alternative 
effluent  limitations  to  be  imposed  by  a 
State  (in  those  cases  in  which  it  is  appro¬ 
priate)  upon  an  identical  demonstration 
to  the  satisfaction  of  the  State,  and  re¬ 
quires  that  any  such  alternative  effluent 
limitation  also  assure  the  protection  and 
propagation  of  a  balanced,  indigenous 
aquatic  population. 

The  proposed  regulations  established 
substantially  identical  procedures  for 
the  imposition  of  alternative  effluent 
limitations  by  the  Administrator,  in 
those  cases  in  which  the  Environmental 
Protection  Agency  is  to  make  the  de¬ 
terminations,  or  by  the  Director  of  the 
State  water  pollution  control  agency  in 
those  cases  in  which  the  determinations 
are  to  be  made  by  a  State  participating 
in  the  National  Pollution  Discharge 
Elimination  System  pursuant  to  a  State 
program  approved  by  the  Administrator. 

Written  comments  on  the  proposed 
regulations  were  invited  and  received 
from  interested  parties.  A  number  of 
oral  comments  were  also  received.  A 
hearing  was  held  by  the  House  Public 
Works  Subcommittee  on  Investigations 
and  Review  of  the  United  States  House 
of  Representatives  on  June  25-26,  1974, 
to  consider  proposed  effluent  limitations 
and  standards  for  the  Steam  Electric 
Power  (venerating  Point  Source  (Cate¬ 
gory,  40  (CFR  Part  423  (March  4,  1974), 
and  these  proposed  regulations.  In  addi¬ 
tion,  the  Environmental  Protection 


Agency  held  a  public  hearing  on  July 
11-12,  1974,  on  those  proposed  limita¬ 
tions  and  standards,  the  proposed  sec¬ 
tion  316(a)  regulations  and  a  draft  316 
(a)  guidance  document  for  use  in  con¬ 
nection  with  the  regulations.  The  agency 
also  participated  in  a  Conference  on  the 
Proposed  EPA  Effluent  Standards  for 
Steam  Electric  Power  Plants  sponsored 
by  the  Atomic  Industrial  Forum  and  held 
July  24-25,  1974,  which  further  consid¬ 
ered  the  agency’s  proposals  regarding 
the  implementation  of  section  316(a). 

The  Environmental  Protection  Agency 
has  carefully  considered  all  comments. 
All  written  comments  have  been  on  file 
with  the  Agency’s  public  information  of¬ 
fice.  Certain  of  these  comments  have 
been  adopted  or  substantially  satisfied 
by  editorial  changes,  deletions  from,  or 
additions  to  the  regulations.  The  prin¬ 
cipal  comments  are  discussed  below. 

1.  The  proposed  regulations  provided 
that  the  Regional  Administrator  or  Di¬ 
rector  could  include  proposed  alternative 
effluent  limitations  in  the  public  notice 
of  permit  application  if  the  owner  or  op¬ 
erator  had  made  a  demonstration  satis¬ 
factory  to  the  Regional  Administrator 
(or  Director) .  Numerous  comments  indi¬ 
cated  concern  that  Inclusion  of  pro¬ 
posed  alternative  effluent  limitations  in 
the  initial  notice  would  tend  to  shift  the 
burden  of  proof  from  the  applicant  and 
would  contravene  the  statutory  require¬ 
ment  that  demonstrations  be  made  after 
opportunity  for  public  hearing. 

Subsequent  to  the  publication  of  the 
proposed  316(a)  regulations,  regula¬ 
tions  establishing  procedures  for  the 
National  Pollutant  Discharge  Elimina¬ 
tion  System  (NPDES) ,  40  CFR  Part  125, 
were  amended  (39  PR  27078;  July  24, 
1974) .  'The  requirement  for  public  notice 
of  each  completed  permit  application 
had  been  changed  to  require  public  no¬ 
tice  of  the  proposed  Issuance,  denial  or 
modification  of  a  permit.  TTie  potential 
for  an  adjudicatory  hearing  prior  "to 
Issuance  of  the  permit  has  been 
eUminated. 

In  consideration  of  the  concerns  ex¬ 
pressed  above  and  in  accordance  with  the 
revised  NPDES  regulations,  the  regula¬ 
tions  being  promulgated  t^ay  provide 
that  when  an  application  for  alternative 
effluent  limitations  pursuant  to  section 
316(a)  has  been  filed,  the  public  notice 
of  the  proposed  issuance,  denial  or  modi¬ 
fication  of  the  permit  must  state  that  the 
thermal  component  of  the  discharge  is 
subject  to  effluent  limitations  pursuant  to 
section  301  or  306,  but  it  must  also  state 
that  a  316(a)  application  has  been  filed. 
It  may  Include  a  description  of  proposed 
alternative  effluent  limitations,  if  any, 
included  in  the  application,  and  it  must 
indicate  either  that  the  applicant’s  evi¬ 
dence  has  been  submitted  and  is  being 
considered  or  that  the  applicant  has  sub¬ 
mitted  a  plan  of  study  and  demonstra¬ 
tion  for  review  by  the  Regional  Admin¬ 
istrator  (or  Director) .  In  either  case,  the 
notice  must  state  that  any  person  may 
conunent  in  writing  or  request  a  public 
hearing  on  the  alternative  effluent  limi¬ 
tations  or  the  plan  of  study. 

Thus,  the  effluent  limitations  proposed 


in  the  first  public  notice  will  be  those  re¬ 
quired  pursuant  to  sections  301  or  306. 
Where  the  time  required  for  execution  of 
an  aiH>Ucant’s  plan  of  study  and  demon¬ 
stration  results  in  separation  of  the  316 
(a)  determination  from  the  hearing,  if 
any,  held  to  consider  all  other  aspects 
of  the  permit,  the  deferred  316(a)  deter¬ 
mination  will  also  be  subject  to  public 
notice. 

2.  Section  316(a)  allows  establishment 
of  alternative  effluent  limitations  only  if 
the  ai^licant  for  such  alternative  effluent 
limitations  is  able  to  demonstrate  that 
the  effluent  limitations  proposed  pursu¬ 
ant  to  sectiMi  301  or  306  are  more  strin¬ 
gent  than  necessary  to  assure  the  protec¬ 
tion  and  propagation  of  the  aquatic 
biota.  'The  proposed  regulations  estab¬ 
lished  three  types  of  demonstrations  by 
which  an  applicant  could  satisfy  that 
burden  of  proof.  Numerous  comments 
addressed  various  aspects  of  each  of 
these  demonstration  types,  as  discussed 
herein. 

a.  Prior  Appreciable  Harm.  The  pro¬ 
posed  regulations  provided  that  alter¬ 
native  effluent  limitations  could  be  im¬ 
posed  if  the  demonstration  showed  that 
an  existing  discharge  had  not  caused 
prior  appreciable  harm  to  species  of 
shellfish,  fish  and  wildlife  and  therefore 
had  not  disturbed  a  balanced,  indigenous 
population.  Comments  from  representa¬ 
tives  of  diverse  interests  suggested  that 
the  statute  requires  the  inquiry  to  focus 
on  harm  to  the  community  rather  than 
to  species:  that  “disturbance”  was  a 
more  rigorous  test  than  called  for  by 
law;  that  the  requirements  of  the  dem¬ 
onstration  were  too  vague  to  be  of  use; 
that  past  effects  were  not  a  safe  indica¬ 
tion  of  future  assurance  and,  conversely, 
that  the  test  should  be  expanded  to  per¬ 
mit  new  sources  to  base  a  demonstration 
on  the  past  effects  of  other,  comparable 
sources. 

The  regulations  being  promulgated  to¬ 
day  make  it  clear  that  the  demonstra¬ 
tion  is  concerned  with  the  question  of 
prior  appreciable  harm  to — ^not  “disturb¬ 
ance”  of — the  commvuiity.  The  informa¬ 
tion  and  data  components  for  a  demon¬ 
stration  may  be  developed  by  consulta¬ 
tion  with  the  Regional  Administrator  (or 
Director).  Before  undertaking  any  ex¬ 
tended  prior  appreciable  harm-based 
study,  the  applicant  should  consult  with 
and  seek  the  advice  of  the  Regional  Ad¬ 
ministrator  (or  Director),  to  evaluate 
whether  a  showing  of  prior  effects  is 
likely  to  result  in  adequate  assurance  of 
the  existing  source’s  future  impacts. 
Generally,  this  demonstration  is  avail¬ 
able  for  any  existing  plant  except  those 
plants  which  discharge  to  despoiled 
waters  or  which  have  been  in  operation 
for  only  a  short  period  of  time  (one  year 
or  less) .  Continuing  monitoring  by  exist¬ 
ing  sources  will  provide  opportunity  to 
review  their  impacts  from  time  to  time 
and  to  Impose  more  stringent  effluent 
limitations,  if  necessary,  in  subsequent 
permits.  The  showing  of  lack  of  prior 
appreciable  harm  at  one  site  cannot  be 
the  s<^e  means  of  demonstrating  the  im¬ 
pact  of  a  source  at  another  site,  because 
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of  the  site  specific  and  case  specific  vari¬ 
ables  Involved. 

b.  Representative,  Important  Species. 
The  proposed  regulations  provided  that 
alternative  elQuent  limitations  could  be 
imposed  based  on  a  demonstration  of 
the  assurance  of  protection  and  propa¬ 
gation  of  one  or  more  representative, 
important  species.  Numerous  comments 
warned  that  no  single  species  could  ade¬ 
quately  represent  the  biological  needs  of 
a  balanced,  indigenous  commxinity,  given 
the  extreme  and  as  yet  not  fully  defined 
complexities  of  any  aquatic  ecosystem. 
It  was  further  commented  that  even  if 
the  representative,  important  species  ap¬ 
proach  were  adequate  for  fish  and  shell¬ 
fish,  the  concept  fails  when  applied  to 
species  at  lower  trophic  levels.  On  the 
other  hand,  comments  were  received  that 
endorsed  thlT  means  of  narro^^g  and 
focusing  the  316(a)  Inquiry  and  sug¬ 
gested  that  the  xise  of  representative,  im¬ 
portant  species  be  extended  to  all  tsrpes 
of  demonstration. 

The  regulations  have  been  revised  to 
indicate  that  several  different  species 
should  be  selected.  In  addition,  the  Re¬ 
gional  Administrator  (or  Director)  will 
obtain  supplementary  information  re¬ 
garding  community  aspects  to  verify  and 
support  the  species  selection.  For  exam¬ 
ple,  if  the  demonstration  shows  that  the 
discharge  will  be  consistent  with  the 
thermal  requirements  of  the  selected 
species  but  that  excessive  changes  have 
occurred  or  may  occur  in  the  distribu¬ 
tion  of  those  or  certain  other  species, 
that  information  would  constitute 
groimds  to  question  whether  the  selected 
species  truly  reflect  community  needs. 

It  is  recognized  that  data  and  infor¬ 
mation  may  not  be  available  with  respect 
to  selected  species  at  lower  trophic  levels. 
Development  of  this  information  is  de¬ 
sirable  but  specified  community  studies 
may  be  substituted  or,  if  neither  data 
nor  community  studies  are  presented,  the 
applicant  may  provide  a  rationale  for 
the  omission. 

While  a  carefully  conducted  and  ana¬ 
lyzed  representative,  important  species 
demonstration.  Including  certain  com¬ 
munity  information,  is  considered  suffi¬ 
cient  to  meet  the  statutory  test,  the  con¬ 
cept  has  not  been  extended  to  the  other 
demonstration  methods.  Applicants  must 
have  the  opportunity  to  employ,  or  the 
Regional  Administrator  (or  Director)  to 
request,  this  or  any  other  appropriate 
means  to  demonstrate  that  the  statutory 
test  has  been  met.  The  permitting  au¬ 
thority  must  be  free  to  object  to  the  use 
of  the  selected  species  approach  wherever 
it  believes  that  the  approach  is  not  ade¬ 
quate  to  provide  assurance  of  commu¬ 
nity  protection. 

c.  Biological,  Engineering  and  Other 
Data. — The  proposed  regulation  provided 
for  the  submittal  of  any  other  new  or 
historical  biological  data,  physical  moni¬ 
toring  data,  engineering  or  diffusion 
models  or  other  relevant  evidence.  Ob¬ 
jections  were  raised  that  this  description 
was  too  vague  to  be  of  any  use  and  that 
it  could  only  be  used  upon  a  failure  to 
prove  either  absence  of  prior  appreciable 


harm  or  assurance  the  protection  and 
propagation  of  selected  sp^es.  The  reg¬ 
ulation  is  designed  to  accord  substantial 
flexibility  to  this  demonstration  type.  In 
order  that  the  Regional  Administrator 
(or  Director)  or  applicant  may  empl<v 
any  other  relevant  approach,  without 
regard  to  any  efforts  that  may  or  may  not 
be  undertaken  as  to  the  two  alternative 
methods  of  proof  described  above. 

3.  Certain  other  demonstration  t3T?es 
were  suggested  by  the  comments,  as 
follows: 

a.  Compliance  with  Water  Quality 
Standards  Demonstration.  In  publishing 
the  proposed  regulations,  the  Agency 
noted  that  it  had  been  urg^  that  a  dem¬ 
onstration  of  the  discharge’s  compliance 
with  approved  water  quality  standards 
for  fish  and  aquatic  life  uses  should  give 
rise  to  a  presumption  that  the  require¬ 
ments  of  section  316(a)  are  satisfied.  It 
was  stated  that  the  Agency  was  uncer¬ 
tain  as  to  the  effect  of  this  alternative 
and  therefore  solicited  views  thereon. 
Responsive  comments  were  received  both 
favoring  and  opposing  the  proposal. 

The  regulations  being  promulgated 
today  do  not  Incorporate  a  showing  (ff 
compliance  with  water  quality  standards 
as  an  independent  demonstration  type. 
Water  quality  standards  are  to  be  estab¬ 
lished  taking  into  consideration  a  num¬ 
ber  of  uses,  of  which  "protection  and 
propagation  of  fish  and  wildlife’’  is  only 
one.  (See  section  303(a)  and  303(c)(2) 
of  the  Act.)  There  is  no  reference  In  this 
section  to  a  "balanced,  indigenous  popu¬ 
lation.”  Thus,  its  objectives  are  not  nec¬ 
essarily  identical  to  the  objective  of  sec¬ 
tion  316(a).  In  addition,  water  quality 
standards  are  generally  established  for 
entire  water  bodies  or  water  body  seg¬ 
ments  and  may  fail  to  take  into  consid¬ 
eration  the  site  specific  requirements 
particularly  relevant  under  section  316 
(a).  Therefore,  water  quality  standards 
compliance  alone  does  not  constitute  a 
sufficient  showing  of  entitlement  to  al¬ 
ternative  efSuent  limitations  imder  sec¬ 
tion  316(a).  However,  the  regulations 
provide  that  such  compliance  is  one  ele¬ 
ment  to  be  considered  in  the  316(a)  pro¬ 
ceeding,  since  such  standards  do  repre¬ 
sent  a  serious  Pederal/State  effort  to  de¬ 
scribe  appropriate  water  quality  limits. 

b.  Low  Impact  Demonstration.  Some 
comments  urged  establishment  of  a  dem¬ 
onstration  type  consisting  of  a  showing 
that  the  source  would  have  a  low  poten¬ 
tial  impact  on  the  receiving  waters.  The 
determination  would  consider  the  rela¬ 
tionship  of  the  assimilative  capacity  of 
the  water  body  to  the  discharge  in  ques¬ 
tion.  The  Agency  agrees  that  when  a 
source  can  be  shown  to  have  a  low  poten¬ 
tial  impact,  a  less  comprehensive  dem¬ 
onstration  may  be  sufficient.  This  deci¬ 
sion  must  be  made  on  a  case  by  case 
basis  by  the  Regional  Administrator  (or 
Director),  and  he  may  then  adjust  the 
demonstration  components  for  such 
somces  accordingly. 

c.  Predictive  Techniques.  Some  com¬ 
ments  suggested  inclusion  of  a  provision 
for  a  demonstration  based  on  the  use  of 
valid,  reliable  predictive  techniques. 


Where  predictive  techniques  are  appro¬ 
priate,  they  may  be  used  as  a  component 
of  or  supplement  to  any  demons^tion. 

d.  Short  Term  Permit  Based  On  No 
Irreparable  Harm.  Comments  from  in¬ 
dustry  representatives  urged  that  the 
regulations  include  a  provision  which 
would  allow  issuance  of  a  short  term  per¬ 
mit  establishing  alternative  efiSuent  limi¬ 
tations.  This  permit  would  be  employed 
where  data  are  insufficient  to  support  a 
knowledgeable  determination  as  to  the 
assTirance  of  community  protection 
throughout  the  term  of  a  five  year  period 
and  where  the  applicant  can  demonstrate 
that  (i)  continuation  of  the  discharge 
during  the  period  will  not  result  in  sub¬ 
stantial,  irreversible  harm  to  the  exist¬ 
ing  aquatic  biota  and  (ii)  certain  avail¬ 
able  hydrological  and  other  data  indicate 
a  reasonable  likehhood  of  success  in  the 
longer  term  316(a)  demonstration. 

The  provision  for  a  short  term  i>ermit 
has  been  suggested  in  order  to  avoid  ex¬ 
penditures  for  design  and  construction 
measures  addressed  to  compliance  with 
cooling  requirements  which  might  ulti¬ 
mately  be  determined  to  be  unnecessary 
at  the  conclusion  of  a  316(a)  dem(mstra- 
tlon.  The  Agency  proposes  to  address  this 
problem  by  having  .316(a)  demonstra¬ 
tions  made  as  promptly  as  possible,  to 
preserve  a  maximiun  period  for  imple¬ 
mentation  of  any  measures  which  the 
determination  concludes  are  necessary, 
and  by  developing  compliance  schedules 
which  take  into  account  the  possibility  of 
subsequent  modifications  after  resolution 
of  the  316(a)  determinations. 

e.  An  issue  has  been  raised  as  to 
the  status  of  AEC  findings  with  respect 
to  an  existing  or  new  power  generating 
plant  in  an  Environmental  Impact  State¬ 
ment  pursuant  to  the  National  Environ¬ 
mental  Policy  Act  (NEPA) . 

EPA  and  AEC  recognize  the  need  to 
maximize  the  coordination  and,  to  the 
extent  possible,  consolidation  of  their 
complementary  responsibilities  in  pre¬ 
venting  adverse  environmental  effects. 
Regional  Administrators  (and  Directors) 
are  encouraged  to  consider  the  extent  to 
which  data  and  information  compiled  in 
connection  with  the  preparation  of  the 
applicant’s  environmental  impact  report 
and  the  AEC’s  environmental  impact 
statement  may  be  employed  as  the  basis 
for  the  316(a)  determination.  With  re¬ 
spect  to  new  plants,  the  Agency  and  the 
AEC  are  presently  developing  a  coordi¬ 
nated  procedure  whereby  a  determina¬ 
tion  under  section  316(a)  may  be  made 
at  the  outset,  in  conjimction  with  the 
AEC’s  construction  approval  and  on  the 
basis  of  information  supplied  to  the  AEC 
in  the  applicant’s  environmental  impact 
report.  Implementation  of  this  proce¬ 
dure  should  help  assure  that  a  single  en¬ 
vironmental  showing  by  the  applicant 
will  be  all  that  will  ordinarily  be  required. 

In  any  case.  Information  and  conclu¬ 
sions  developed  through  the  AEC  process 
should  be  considered  and  given  due 
weight.  The  final  determination  of  the 
Regional  Administrator  (or  Director), 
however,  must  be  his  own,  based  on  all 
of  the  facts  and  circumstances  coming  to 
his  attention  and  on  the  statutory  re¬ 
quirements  of  section  316(a). 
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4.  Hie  proposed  regulations  provided 
for  the  suspension  of  requirements  as  to 
State  certihcatum  under  section  401  of 
the  Act  until  the  final  section  316(a) 
determination.  It  was  pointed  out  that 
until  the  316(a)  determination  is  made, 
a  State  will  be  unable  to  certify  that 
once-through  cooling  will  comply  with 
section  301  for  purposes  of  non-NPDES 
permits  and  licenses,  such  as  those  issued 
by  the  AEC  or  the  Corp.;  of  Engineers, 
and  therefore  that  an  applicant  would 
be  unable  to  commence  certain  projects 
which,  because  of  long  lead  times,  it 
might  wish  to  imdertake  even  at  the 
peril  of  subsequently  failing  to  secure 
the  316(a)  alternative  efiSuent  limitations 
and  resulting  discharge  permit  on  which 
the  project  may  depend. 

The  regulations  beii^  promulgated  re¬ 
serve  the  non-EPA  licensing  aspect  of 
the  certification  issue.  It  is  contemplated 
that  forthcoming  interagency  agree¬ 
ments  should  help  resolve  the  problem. 

5.  Mixing  Zones.  A  number  of  com¬ 
ments  questioned  the  inclusion  in  the 
regulations  of  provision  for  mixing  zones. 
The  use  of  mixing  zones  is  adequately 
supported  in  the  legislative  history  of  the 
Act,  and  such  zones  may  be  allowed 
where  they  are  so  limited  as  not  to  inter¬ 
fere  with  the  assurance  of  the  protec¬ 
tion  and  propagation  of  a  balanced,  in¬ 
digenous  aquatic  commimity  in  the  re¬ 
ceiving  water  body  segment  as  a  whole. 

6.  Concern  has  been  expressed  as  to 
whether  the  demonstrations  described 
by  the  regulations  and  accompanying 
guidance  could  be  completed  within  a 
reasonable  period  of  time.  The  materials 
have  been  carefully  developed  to  ensure 
consistency  with  statutory  and  regula¬ 
tory  time  limits.  A  low  impact  demon¬ 
stration  regarding  prior  appreciable 
harm  should  be  completed  with  in  a  few 
months;  under  the  representative,  im¬ 
portant  species  type,  from  15  to  18 
months  should  generally  suffice,  taking 
into  consideration  that  where  data  rep¬ 
resenting  the  four  seasons  of  the  year 
is  required,  an  applicant  can  collect  data 
from  the  end  of  the  first  quarter  (for 
example,  winter)  to  the  beginning  of  the 
fourth  (fall)  quarter.  Further,  major 
thermal  dischargers  are  alrea^  con¬ 
ducting  significant  data  collection  pro¬ 
grams.  Demonstrations  should  easily 
be  completed  well  in  advance  of  July  1, 
1977,  so  tiiat  alternative  effluent  limita¬ 
tions,  if  warranted,  may  be  imposed  in 
place  of  the  limitations  initially  required 
by  section  301(b)  of  the  Act.  Of  course, 
the  statutory  limitations  and  deadlines 
do  apply  and  must  be  met  until  and  im- 
less  the  applicant  has  demonstrated  pur¬ 
suant  to  the  Act  and  these  regulations 
that  alternative  limitations  may  be 
established. 

7.  Questions  were  raised  as  to  the  ex¬ 
tent  of  coordination  with  the  Depart¬ 
ments  of  Commerce  and  the  Interior  in 
connection  with  316(a)  determinations. 
The  regulations  provide  that  representa¬ 
tives  of  these  agencies  must  be  consulted 
in  any  selection  of  representative,  im¬ 
portant  species.  In  addition,  special  con¬ 
sideration  sQiould  be  given  in  any 


demonstration  to  any  threatened  or  en¬ 
dangered  species  identified  by  either 
agency. 

8.  The  proposed  regulations  employed 
the  term  “balanced,  indigenous  popula¬ 
tion,”  as  contained  in  the  statute.  Nu¬ 
merous  objections  were  raised  to  EPA’s 
use  of  this  phrase.  Since  the  term  “popu¬ 
lation”  properly  refers  only  to  a  single 
species,  it  is  believed  that  the  term 
“community”  more  accurately  reflects 
the  intent  of  the  law.  This  term  has 
therefore  been  substituted  throughout 
the  regulations.  In  addition,  the  defini¬ 
tion  has  been  modified  to  delete  the  sug¬ 
gestion  that  diversity  must  be  present 
at  all  trophic  levels. 

Some  comments  asserted  that  the  reg¬ 
ulations  should  provide  that  the  com¬ 
munity  to  be  protected  should  consist 
of  those  beneficial  species  which  may 
reasonably  be  expected  to  be  present 
during  the  permit  term,  taking  as  given 
all  existing  sources  of  pollutants  and 
their  respective  schedules  for  abatement. 
These  comments  stated  that  ET*A  should 
not  require  protection  of  a  community 
which  could  only  exist ‘imder  improved 
water  quality  conditions  that  cannot  be 
expect^  to  occur  imtil  some  future  time. 

The  regulations  provide  that  in  identi¬ 
fying  the  balanced,  indigenous  com¬ 
munity,  substantial,  irreversible  environ¬ 
mental  modifications  will  be  taken  into 
account.  However,  a  balanced,  indige¬ 
nous  community  normally  must  not  be 
an  altered  community  which  has  re¬ 
sulted  from  pollution  that  will  be  cor¬ 
rected  by  compliance  by  all  sources  with 
section  301(b),  including  any  alterna¬ 
tive  limitations  imposed  pursuant  to  sec¬ 
tion  316(a). 

9.  The  complexity  of  possible  316(a) 
demonstrations  and  the  need  for  their 
expeditious  completion  suggest  that  ap¬ 
plicants  and  the  permit  issuing  authority 
shovild  reach  an  understanding  early  in 
the  proceedings  as  to  the  basic  direction 
and  parameters  of  the  applicant’s  show¬ 
ing.  The  regulations  therefore  provide 
that  in  any  case  where  a  demonstration 
will  not  be  completed  promptly,  the  ap¬ 
plicant  will  submit  a  written  plan  of 
study  and  demonstration.  Early  selection 
of  representative,  important  species  is 
also  required.  Prompt  action  is  essential, 
recognizing  that  if  the  applicant  is  not 
successful  in  its  demonstration,  the  dis¬ 
charge  will  remain  subject  to  the  effluent 
limitations,  including  compliance  dates, 
provided  by  sections  301  and  306  of  the 
Act. 

10.  Some  disagreement  has  arisen 
concerning  the  question  of  whether  sec¬ 
tion  316(a)  can  operate  to  affect  effluent 
limitations  based  on  water  quality  stand¬ 
ards.  These  regulations  are  based  on  the 
conclusion  that  section  316(a)  does 
operate  to  affect  water  quality  standards 
relating  to  heat.  The  language  of  section 
316(a)  applies  to  “any  effluent  limitation 
proposed  for  the  control  of  the  thermal 
component  of  any  discharge.”  This  lan¬ 
guage  clearly  covers  effluent  limitations 
based  on  water  quality  standards,  as  well 
as  effluent  limitations  based  on  guidelines 
or  standards  under  sections  304(b)  and 


section  306  of  the  Act.  Moreover,  section 
316(a)  covers  dischargers  “otherwise 
subject  to  the  provisions  of  section  301”; 
and  this  would  Include  dischargers  sub¬ 
ject  to  the  provisions  of  section  301(b) 
(1)  (C)  of  the  Act,  which  requires  com¬ 
pliance  with  water  quality  standards. 
The  purpose  of  section  316(a) — to  pro¬ 
vide  for  site-specific  analyses  of  the  im¬ 
pact  of  thermal  discharges — applies  to 
effluent  limitations  based  on  water  quality 
standards,  as  well  as  to  technology-based 
effluent  limitations.  Accordingly,  the 
Agency  does  not  believe  that  it  is  required 
to  impose  an  effluent  limitation  based  on 
a  water  quality  standard  relating  to  heat, 
where  the  discharger  can  show  that  such 
limitation  is  more  stringent  than  neces¬ 
sary  to  assure  the  protection  and  propa¬ 
gation  of  a  balanced,  indigenous  popiila- 
tion  of  shellfish,  fish  and  wildlife  in  and 
on  the  body  of  water  into  which  the 
discharge  is  to  be  made. 

11.  Section  316(b)  of  the  Act  concerns 
technology  requirements  for  cooling 
water  intake  structures.  In  many  in¬ 
stances,  the  determination  with  respect 
to  section  316(a)  should  be  made  in  con¬ 
junction  with  the  determination  required 
by  virtue  of  section  316(b).  Accordingly, 

§  122.10(b)  and  §  122.16(b)  authorize 
deferral  of  the  determination  under  sec¬ 
tion  316(b)  where  the  316(a)  determina¬ 
tion  has  been  similarly  deferred. 

Because  of  the  importance  of  making 
known  to  potential  applicants.  States, 
other  Federal  agencies,  environmentalists 
and  other  interested  persons  the  content 
of  these  regulations,  and  because  of  the 
need  for  prompt  316(a)  applications, 
demonstrations  and  determinations,  the 
Administrator  finds  good  cause  to  declare 
the  regulations  effective  Immediately 
upon  publication.  They  shall  not,  how¬ 
ever,  apply  to  portions  of  cmrently 
ponding  proceedings  that  have  already 
taken  place,  including  public  notices  that 
have  already  been  issued.  Permits  may  be 
issued  on  the  basis  of  such  notices. 

In  consideration  of  the  foregoing,  40 
CFR  Chapter  I,  Subchapter  D,  is  hereby 
amended  by  adding  a  new  Part  122, 
Thermal  Discharges,  to  read  as  set  forth 
below. 

Dated:  October  2, 1974. 
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Subpart  C — State  Oatermination  of  Alternative 
Effluent  Umitetions 

Sec. 

122.11  Application  for  determination  under 

section  316(a) . 

122.12  Public  notice. 

122.13  Plan  of  study  and  demonstration. 

122.14  State  certification. 

122.15  Determination  of  alternative  effluent 

limitations. 

122.16  Public  hearings. 

122.17  Transmission  to  Regional  Adminis¬ 

trator  of  proposed  effluent  limita- 
tations. 

122.18  Transmission  to  Regional  Adminis¬ 

trator  of  Issued  effluent  limita¬ 
tions. 

Authority:  Sections  316(a)  and  501(a)  of 
the  Federal  Water  Pollution  Control  Act,  as 
amended;  86  Stat.  816  et  seq.;  Pub.  L.  921-500 
(33U.S.C.  1326(a)  and  1361(a)). 

Subpart  A — General 
§  122.1  Definitions. 

Except  as  otherwise  specifically  pro¬ 
vided: 

(a)  The  term  "Act”  means  the  Federal 
Water  Pollution  Control  Act,  as 
amended,  3  U.S.C.  1251,  et  seq. 

(b)  The  term  "Administrator”  means 
the  Administrator  of  the  U.S.  Environ¬ 
mental  Protection  Agency, 

(c)  The  term  "alternative  effluent  limi¬ 
tations”  means  all  effluent  limitations  or 
standards  of  performance  for  the  con¬ 
trol  of  the  thermal  component  of  any 
discharge  which  are  established  pursuant 
to  section  316(a)  and  these  regulations 
and  Imposed  pursuant  to  sections  301  or 
306  of  the  Act,  Including  section  301(b) 
(1)  (C)  in  lieu  of  effluent  limitations  or 
standabds  of  performance  otherwise  ap¬ 
plicable  under  such  sections. 

(d)  The  term  "Director”  means  the 
chief  administrative  officer  of  a  State 
water  pollution  ccwitrol  agency  or  inter¬ 
state  agency.  In  the  event  responsibility 
for  water  pollution  control  and  enforce¬ 
ment  is  divided  among  two  or  more  State 
or  Interstate  agencies,  the  term  "Direc¬ 
tor”  means  the  administrative  officer 
authorized  to  perform  the  particular  pro¬ 
cedure  to  which  reference  is  made. 

(e)  The  term  "Environmental  Protec¬ 
tion  Agency”  means  the  U.S.  Environ¬ 
mental  Protection  Agency. 

(f)  The  term  "Regional  Administra¬ 
tor”  means  one  of  the  Regional  Admin¬ 
istrators  of  the  Environmental  Protec¬ 
tion  Agency. 

(g)  The  term  "Certifying  Agency” 
means  a  State  or  Interstate  agency  em¬ 
powered  to  issue  certifications  under  sec¬ 
tion  401  of  the  Act. 

(h)  The  term  "representative,  impor¬ 
tant  species”  means  species  which  are 
representative,  in  terms  of  their  biolog¬ 
ical  needs,  of  a  balanced,  indigenous 
community  of  shellfish,  fish  and  wildife 
in  the  bo^  of  water  into  which  a  dis¬ 
charge  of  heat  is  made. 

(1)  The  term  "balanced,  indigenous 
community”  is  synonsmous  with  the 
term  "balanced,  indigenous  population” 
in  the  Act  and  means  a  biotic  community 
tsrpically  characterized  by  diversity,  the 
capacity  to  sustain  itself  through  cyclic 
seasonal  changes,  presence  of  necessary 
food  chain  species  and  non-domination 


of  pollution  tolerant  species.  Such  a  com¬ 
munity  may  include  historically  non¬ 
native  species  introduced  in  connection 
with  a  program  of  wildife  management 
and  species  whose  presence  or  abundance 
results  from  substantial,  irreversible  en¬ 
vironmental  modifications.  Normally, 
however,  such  a  community  will  not  in¬ 
clude  species  whose  presence  or  abun¬ 
dance  is  attributable  to  the  introduction 
of  pollutants  that  will  be  eliminated  by 
compliance  by  all  sources  with  section 
301(b)  (2)  of  the  Act,  including  alterna¬ 
tive  effluent  limitations  imposed  pursiiant 
to  section  316(a) . 

(j)  The  term  "water  quality  stand¬ 
ards”  means  applicable  water  quality 
standards  which  have  been  (1)  approved 
or  permitted  to  remain  by  the  Admin¬ 
istrator  pursuant  to  sections  303(a)  or 
303(c)  of  the  Act,  or  (2)  promulgated  or 
proposed  for  promulgation  by  the  Ad¬ 
ministrator  pursuant  to  sections  303(b) 
or  303(c)  of  the  Act,  as  of  the  date  any 
notice  is  Issued  pursuant  to  §§  122.6(a) 
or  122.12(a)  of  this  part. 

(k)  The  term  "section  316(a)”  shall 
mean  section  316(a)  of  the  Act. 

(l)  The  definitions  of  the  following 
terms  contained  in  section  502  of  the  Act 
shall  be  applicable  to  such  terms  as  used 
in  this  part;  "State  water  pollution  con¬ 
trol  agency,”  "interstate  agency,” 
“State,”  “person,”  “pollutant,”  “naviga¬ 
ble  waters,”  “territorial  seas,”  “contigu¬ 
ous  zone,”  “ocean,”  “effluent  limitations,” 
“discharge  of  a  pollutant,”  “point 
source,”  "discharge,”  and  “pollution.” 

§  122.2  Scope  and  purpose. 

(a)  The  regulations  in  this  part  pre¬ 
scribe  the  procedures  to  be  followed  in 
connection  with  the  establishment  of 
alternative  effluent  limitations  pursuant 
to  section  316(a),  and  the  imposition 
thereof  pmsuant  to  section  301  or  section 
306,  upon  the  thermal  component  of  dis¬ 
charges  from  point  sources  in  lieu  of  re¬ 
quirements  otherwise  applicable  imder 
section  301  or  306  of  the  Act. 

(b)  The  regulations  In  this  part  pre¬ 
scribe  the  procedures  for  the  establish¬ 
ment  and  imposition  of  such  alternative 
effluent  limitations  in  conjunction  with 
applications  both  for  permits  which  are 
issued  by  the  Administrator  pursuant  to 
section  402(a)  of  the  Act  and  Part  125 
of  this  chapter  and  for  permits  which  are 
issued  by  the  Director  of  a  State  water 
pollution  control  agency  or  interstate 
agency  which  is  authorized  to  issue  per¬ 
mits  pursuant  to  a  program  aiHJroved  by 
the  Administrator  under  section  402  of 
the  Act  and  Part  124  of  this  chapter. 

§  122.3  Law  authorizing  alternative  ef¬ 
fluent  limitations. 

(a)  Section  316(a)  provides  that; 

"With  respect  to  any  point  source  other¬ 
wise  subject  to  the  provisions  of  section  301 
or  section  306  of  this  Act,  whenever  the 
owner  or  operator  or  any  such  source,  after 
opportunity  for  public  hearing,  can  demon¬ 
strate  to  the  satisfaction  of  the  Administrator 
(or,  if  appropriate,  the  State)  that  any  efflu¬ 
ent  limitation  proposed  for  the  control  of 
the  thermal  component  of  any  discharge 
from  such  source  wUl  require  effluent  limita¬ 


tions  more  stringent  than  necessary  to  assure 
the  protection  and  propagation  of  a  balanced. 
Indigenous  population  of  Shellfish,  fish  and 
wildlife  in  and  on  the  body  of  water  into 
which  the  discharge  is  to  be  made,  the 
Administrator  (or,  if  appropriate,  the  State) 
may  Impose  an  effluent  limitation  under  such 
sections  or  such  plant,  with  respect  to  the 
thermal  coniponent  of  such  discharge  (taking 
into  account  the  Interaction  of  such  thermal 
component  with  other  pollutants),  that  will 
assure  the  protection  and  propagation  of  a 
balanced  indigenous  population  of  shellfish, 
fish  and  wildlife  in  and  on  that  body  of 
water.” 

§  122.4  Delegation  of  aulliority. 

(a)  Subject  to  the  appeal  provisions 
of  §  125.36(n)  of  this  chapter  and  the 
national  security  responsibility  provi¬ 
sions  of  §  125.37(d)  of  this  chapter,  the 
Regional  Administrator  is  hereby  dele¬ 
gated  the  authority,  for  the  area  which 
he  administers,  to  establish  and  impose 
alternative  effluent  limitations  to  control 
the  thermal  component  of  discharges  in 
accordance  with  the  provisions  of  section 
316(a)  and  these  regulations. 

(b)  This  authority  may  be  redelegated 
to  the  Director,  Enforcement  Division,  of 
each  region! 

Subpart  B — EPA  Determmation  of 
Alternative  Effluent  Limitations 

§  122.5  Application  for  determination 

under  section  316(a). 

(a)  (1)  The  owner  or  operator  of  any 
point  source  who  desires  the  Regional 
Administrator  to  impose  alternative  efflu¬ 
ent  limitations  pursuant  to  section  316 
(a)  shall  so  notify  the  Regional  Admin¬ 
istrator  and  the  appropriate  State  or 
interstate  certifying  agency  in  writing 
upon  the  filing  of  an  application  for  a 
permit  pursuant  to  §  125.12  of  this  chap¬ 
ter.  Such  notice  may  include  a  descrip¬ 
tion  of  the  alternative  effluent  limitations 
desired  by  the  applicant. 

(2)  Notice  pursuant  to  paragraph  (a) 
(1)  of  this  section  shall,  in  the  case  of 
any  point  source  for  which  a  discharge 
permit  application  has  been  filed  prior 
to  March  4, 1974,  be  given  not  later  than 
60  days  after  promulgation  of  these  reg¬ 
ulations  or  60  days  after  promulgation 
of  effluent  limitations  guidelines  and 
standards  under  section  301  and  304  or 
standards  of  performance  imder  section 
306  applicable  to  that  point  source, 
whichever  is  later,  except  that  such 
notice  may  be  given  at  a  later  date,  or 
required  at  an  earlier  date,  if  the  Re¬ 
gional  Administrator  so  determines. 

(b)  The  owner  or  operator  shall  sub¬ 
mit  to  the  Regional  Administrator; 

(1)  Within  90  days  after  the  notifi¬ 
cation  required  by  paragraph  (a)  (1)  of 
this  section,  or  within  90  days  after  being 
notified  of  the  Regional  Administrator’s 
selection  of  representative,  important 
species  pursuant  to  §  122.9(b)  (2)  (ii)  (A) 
of  this  part,  or  in  either  case  within  such 
longer  or  shorter  time  as  the  Regional 
Administrator  may  determine,  such  data 
and  other  information  as  it  wishes  to  be 
considered  in  support  of  its  application 
for  alternative  effluent  limitations; 
and/or 
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(2)  Within  60  days  after  such  notifi¬ 
cation,  or  within  60  days  after  being  ad¬ 
vised  of  the  Regional  Administrator’s 
Identification  of  representative,  impor¬ 
tant  species  pursuant  to  §  122.9(b)  (2) 

(ii)  (A)  of  this  part,  whichever  is  later, 
a  written  plan  of  study  and  demonstra¬ 
tion  pursuant  of  §  122.7  of  this  part. 

(c)  An  applicant  who  desires  to  have 
the  determination  pursuant  to  section 
316(a)  deferred  in  accordance  with  the 
provisions  of  §  122.10(b)  of  this  part  shall 
so  specify  at  the  time  the  plan  of  study 
is  submitted.  The  Regional  Administra¬ 
tor  may  order  such  deferral  where  he  de¬ 
termines  it  to  be  appropriate  on  the 
basis  of  the  plan  of  study  or  other  infor¬ 
mation. 

(d)  An  applicant  who  desires  to  at¬ 
tempt  a  demonstration  showing  the 
absence  of  prior  appreciable  harm  pur¬ 
suant  to  §  122.9(b)  (1)  of  this  part  and 
to  limit  the  contents  of  its  demonstration 
on  the  basis  that  its  discharge  has  and 
will  have  a  low  impact  on  the  receiving 
water  body  segment  shall  not  undertake 
such  demonstration  without  the  prior 
concurrence  of  the  Regional  Adminis¬ 
trator. 

§  122.6  Public  notice. 

(a)  In  addition  to  the  information  re¬ 
quired  by  §  125.32(c)  of  this  chapter,  the 
public  notice  of  the  proposed  issuance, 
denial  or  modification  of  a  permit  for  a 
discharge  which  is  subject,  pursuant  to 
sections  301  or  306  of  the  Act,  to  effluent 
limitations  controlling  its  thermal  com¬ 
ponent  and  as  to  which  an  application 
has  been  hied  pursuant  to  §  122.5  of  this 
part  shall  include: 

( 1 )  A  statement  that  the  thermal  com¬ 
ponent  of  the  discharge  is  subject  to  ef- 
huent  limitations  pursuant  to  sections 
301  or  306  of  the  Act  and  a  brief  descrip¬ 
tion  (which  shall  include  a  quantitative 
statement)  of  the  thermal  effluent  limi¬ 
tations  proposed  pursuant  to  section  301 
or  306;  and 

(2)  A  statement  that  such  an  applica¬ 
tion  has  been  hied  and  that  alternative 
(and  less  stringent)  effluent  limitations 
may  be  imposed  on  the  thermal  compo¬ 
nent  of  the  discharge  pursuant  to  sec¬ 
tion  316(a)  and  a  brief  description 
(which  shall  include  a  quantitative  state¬ 
ment)  of  the  alternative  effluent  limita¬ 
tions,  if  any,  included  in  the  application. 

(b)  (1)  If  an  application  has  been  hied 
pursuant  to  §  122.5(a)  of  this  part  and 
the  applicant  has  submitted  its  data  and 
information  pursuant  to  §  122.5(b)  (1), 
the  public  notice  of  the  proposed  issu¬ 
ance,  denial  or  modihcation  of  a  permit 
shall  include,  in  addition  to  the  state¬ 
ments  required  by  paragraph  (a)  of  this 
section,  a  statement  that  the  applicant 
has  submitted  evidence  in  support  of  its 
request  for  alternative  effluent  limitations 
which  warrants  further  consideration 
and  that  the  Regional  Administrator  is 
considering  imposition  of  such  alterna¬ 
tive  limitations.  The  notice  shall  state 
that  all  data  submitted  by  the  applicant, 
including  a  summary  thereof,  are  avail¬ 
able  at  the  office  of  the  Regional  Admin¬ 
istrator  for  public  inspection  during  office 
hours.  The  notice  shall  also  state  that 


any  person  may  comment  in  writing  upon 
the  applicant’s  desired  alternative  efflu¬ 
ent  limitations  in  accordance  with  the 
provisions  of  §  125.32(b)  (1)  of  this  chap¬ 
ter  and  may  also  request  a  hearing  pur¬ 
suant  to  that  section. 

(2)  If  an  application  has  been  filed 
pursuant  to  §  122.5(a)  of  this  part  and 
the  applicant  has  filed  a  written  plan  of 
study  and  demonstration  pursuant  to 
§  122.5(b)  (2)  of  this  part,  the  public 
notice  of  the  proposed  issuance,  denial 
or  modification  of  a  permit  shall  include, 
in  addition  to  the  statement  required  by 
paragraph  (a)  of  this  section,  a  state¬ 
ment  that  the  applicant  has  submitted 
such  a  plan. 

(3)  TTie  notice  shall  include  a  sum¬ 
mary  of  the  appUcant’s  proposed  plan  of 
study  and  demonstration  and  shall  state 
that  the  plan  is  available  at  the  office 
of  the  Regional  Administrator  for  public 
inspection  during  office  hours.  The  no¬ 
tice  shall  also  state  that  any  person  may 
comment  in  writing  upon  the  applicant’s 
proposed  plan  of  study  in  accordance 
with  the  provisions  of  §  125.32(b)  (1)  of 
this  chapter  and  may  also  request  a  pub- 
hc  hearing  to  consider  such  plan  pur¬ 
suant  to  that  section. 

(c)  The  public  notice  of  any  hearing 
held  pursuant  to  §  122.10(a)  of  this  part 
shall  include  the  information  required  by 
§  125.32(d)  of  this  chapter. 

§  122.7  Plan  of  study  and  demonstra¬ 
tion. 

(a)  Any  written  plan  of  study  and 
demonstration  submitted  pursuant  to 
§  122.5(b)  (2)  of  this  part  shall  describe 
the  alternative  effluent  limitations  de¬ 
sired  by  the  applicant  and  shall  include 
an  identification  of  the  demonstration 
being  contemplated,  in  accordance  with 
§  122.9  of  this  part;  a  description  of  the 
data  and  information  which  the  appli¬ 
cant  proposes  to  submit;  and  a  sch^ule 
for  the  completion  and  submittal  of  such 
demonstration.  The  Regional  Adminis¬ 
trator  shall  consult  with  the  applicant  as 
to  the  nature  and  contents  of  its  plan  of 
study  and  may  advise  the  applicant  of 
his  concurrence  in,  recommended  modi¬ 
fication  of  or  objection  to  such  plan.  No 
failure  to  adopt  a  recommended  modifi¬ 
cation  of  a  plan,  and  no  objection  to  a 
plan,  shall  preclude  the  use  of  such  plan 
nor  prejudice  any  determination  based 
on  results  of  completing  such  plan,  and 
neither  shall  the  existence  of  any  plan 
in  any  way  suspend  or  negate  the  re¬ 
quirements  of  sections  301,  306  or  316(a) 
of  the  Act. 

§122.8  State  certification. 

(a)  (1)  Notification  pursuant  to  §  122.5 
(a)  of  this  part  to  the  appropriate  certi¬ 
fying  agency  shall  be  deemed  a  with¬ 
drawal  of  any  pending  application  for 
certification  as  to  the  compliance  of  the 
thermal  component  of  the  discharge  with 
sections  301  and  306  of  the  Act.  Such 
notification  shall,  as  to  the  thermal  com¬ 
ponent  of  the  discharge,  toll  the  running 
of  the  i>eriod  of  time  within  which  the 
State  or  interstate  certifying  agency 
must  act. 

(2)  [Reservedl 


(b)(1)  When  the  Regional  Adminis¬ 
trator  (or  the  Administrator,  acting  pur¬ 
suant  to  §  125.36  (n)  of  this  chapter)  has 
made  a  final  determination  as  to  the 
effluent  limitations  to  be  imposed  on  the 
thermal  component  of  the  discharge,  he 
shall  within  10  days  thereafter  notify 
the  certifying  agency  in  writing  of  that 
determination.  If  any  application  for 
certification  as  to  the  thermal  compo¬ 
nent  of  the  discharge  imder  section  401 
of  the  Act  is  then  pending  before  the 
certifying  agency,  such  notification  shall 
be  deemed  a  resubmission  of  such  ap¬ 
plication,  and  the  running  of  the  period 
of  time  within  which  the  certifying  agen¬ 
cy  must  act  shall  resvune  upon  receipt 
of  such  notification;  except  that  in  no 
case  shall  the  requirements  of  section 
401  of  the  Act  be  deemed  waived  imtU 
the  date  at  least  30  days  after  the  day 
when  such  notification  Is  received  by  the 
certifying  agency.  For  purposes  of  this 
subsection,  a  “final  determination’’  In¬ 
cludes  a  determination  piusuant  to 
§  122.10(b)  (2)  of  this  i>art  to  Issue  a 
permit  prior  to  the  deferred  determina¬ 
tion,  if  any,  under  section  316(a)  and 
any  subsequent  determination  that  al¬ 
ternative  effluent  limitations  may  be  im¬ 
posed. 

(2)  [Reserved] 

(c)  Any  alternative  effluent  limitations 
established  pursuant  to  section  316(a) 
shall  constitute  the  applicable  thermal 
provisions  of  sections  301  and  306  of  the 
Act  for  purposes  of  section  401  of  the 
Act. 

§  122.9'  Determination  of  alternative  ef¬ 
fluent  limitations. 

(a)  (1)  The  Regional  Administrator 
may  not  impose  an  alternative  effluent 
limitation  or.  the  thermal  component  of 
any  discharge  which  is  less  stringent 
than  the  effluent  limitation  otherwise  re¬ 
quired  by  sections  301  or  306  of  the  Act 
unless  the  owner  or  operator  has  demon¬ 
strated  that  the  effluent  limitations 
otherwise  required  are  more  stringent 
than  necessary  to  assure  the  protec¬ 
tion  and  propagation  of  a  balanced,  in¬ 
digenous  community  of  shellfish,  fish 
and  wildlife  in  and  on  tiie  body  of  water 
into  which  the  discharge  is  made,  and 
such  demonstration  has  not  been  re¬ 
butted.  Such  demonstration  may  be  ac¬ 
complished  by  showing  that  the  desired 
alternative  effluent  limitation  (taking 
Into  account  the  interaction  of  such 
thermal  component  with  other  pollut¬ 
ants)  will  assure  the  protection  and 
propagation  of  balanced,  indigenoias 
community  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  water  into  which 
the  discharge  is  to  be  made. 

(2)  The  Regional  Administrator  may 
determine  that  the  alternative  effluent 
limitations  desired  by  the  applicant  will 
assure  the  protection  and  propagation  of 
a  balanced,  indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
bo^  of  water  into  which  the  discharge 
is  to  be  made  if  the  owner  or  operator 
satisfies  the  requirements  of  paragraphs 

(b)  (1),  (b)  (2)  or  (b)  (3)  of  this  section, 
(b)  (1)  Absence  of  prior  appreciable 

harm.  (1)  In  the  case  of  a  point  source 
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which  has  commenced  operation  and  dis¬ 
charge  prior  to  the  filing  of  the  notice 
required  by  §  122.5(a)  of  this  part,  al¬ 
ternative  effluent  limitations  may  be  es¬ 
tablished  if  the  owner  or  operator  has 
demonstrated  to  the  satisfaction  of  the 
Regional  Administrator,  during  the 
period  provided  for  public  comment 
imder  §  125.32(b)  of  this  chapter  (in¬ 
cluding  any  Information  submitted  prior 
to  such  period)  or  by  evidence  intro¬ 
duced  at  any  hearing  held  to  consider 
the  permit; 

(A)  That  no  appreciable  harm  has  re¬ 
sulted  from  the  thermal  component  of 
the  discharge  (taking  into  account  the 
interaction  of  such  thermal  component 
with  other  pollutants  and  the  additive 
effect  of  other  thermal  sources)  to  a 
balanced,  indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
body  of  water  into  which  the  discharge 
has  been  made;  or 

(B)  That  despite  the  occurrence  of 
such  previous  harm,  the  desired  alterna¬ 
tive  effluent  limitations  (or  appropriate 
modifications  thereof)  will  nevertheless 
assure  the  protection  and  propagation 
of  a  balanced,  Indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
body  of  water  into  which  the  discharge 
is  made. 

(11)  In  determining  whether  or  not 
appreciable  harm  has  occurred,  the  Re¬ 
gional  Administrator  shall  consider 
evidence  as  to  the  period  of  time  of  the 
applicant’s  prior  operation,  evidence 
demonstrating  compliance  or  noncom¬ 
pliance  during  the  period  of  operation 
and  discharge  with  water  quality  stand¬ 
ards  designed  to  protect  fish  and  aquatic 
life  and  any  additional  evidence  sub¬ 
mitted  by  the  owner  or  operator  or  re¬ 
quired  by  the  Regional  Administrator. 
Such  additional  evidence  may  include 
evidence  that  such  standards  are  more 
stringent  than  necessary  to  assure  pro¬ 
tection  and  propagation  of  a  balanced, 
indigenous  community. 

(2)  Protection  of  representative,  im¬ 
portant  species.  (1)  In  the  case  of  any 
source,  whether  or  not  it  has  commenced 
operation  and  discharge  prior  to  the  filing 
of  the  notice  required  by  §  122.5(a)  of 
this  part,  alternative  effluent  limitations 
may  be  established  if : 

(A)  "The  owner  or  operator  has  dem¬ 
onstrated  to  the  satisfaction  of  the  Re¬ 
gional  Administrator,  during  the  period 
provided  for  public  comment  imder 
§  125.32(b)  of  this  chapter  (including 
any  information  submitted  prior  to  such 
period)  or  by  evidence  introduced  at  any 
hearing  held  to  consider  the  permit,  that 
the  discharge  will  assure  the  protection 
and  propagation  of  representative,  im¬ 
portant  species  (selected  in  accordance 
with  paragraph  (b)  (2)  (ii)  of  this  sec¬ 
tion)  whose  protection  and  propagation, 
if  assured,  will  assure  the  protection  and 
propagation  of  a  balanced,  indigenous 
community  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  water;  imless 
(B)  Unrebutted  Information  received 
during  the  period  provided  for  public 
comment  under  §  125.34(b)  of  this  chap¬ 
ter  or  evidence  introduced  at  any  hearing 


held  to  consider  the  permit  indicates; 

(I)  that  the  species  selected  by  the  Re¬ 
gional  Administrator  are  not  representa¬ 
tive,  in  terms  of  biological  needs,  of  a 
balanced,  indigenous  community  in  the 
receiving  water  body;  or  (II)  that  the 
temperature  requirements  employed  in 
calculating  the  proposed  alternative  ef¬ 
fluent  limitations  are  not  adequate  to 
assure  the  protection  and  propagation  of 
those  species  in  and  on  the  receiving 
water  body;  or  (III)  that  the  temporal 
or  spatial  (area,  volume,  location  and 
configuration)  distribution  of  the  mixing 
zone  is  excessively  large  or  otherwise  in¬ 
consistent  with  the  purposes  of  section 
316(a) 

(ii)  (A)  Whenever  an  applicant  pro¬ 
poses  to  include  a  demonstration  pur¬ 
suant  to  this  paragraph  as  an  element 
of  its  support  for  an  application  for  a 
determination  pursuant  to  section  316 
(a),  it  shall  so  notify  the  Regional  Ad¬ 
ministrator  at  the  time  the  application 
is  filed.  The  applicant  may  submit  with 
the  application  such  data  and  informa¬ 
tion  as  may  be  available  to  assist  the 
Regional  Administrator  in  selecting  ap¬ 
propriate  representative,  important  spe¬ 
cies.  The  Regional  Administrator  shall 
promptly  seek  the  advice  and  recom¬ 
mendation  of  the  Director  as  to  the  spe¬ 
cies  whose  protection  and  propagation 
in  and  on  the  receiving  water  body  will, 
if  assured,  satisfy  the  requirements  of 
paragraph  (b)  (2)  (i)  of  this  section.  The 
Regional  Administrator  shall  also 
promptly  notify  the  Secretary  of  Com¬ 
merce  and  the  Secretary  of  the  Interior, 
or  their  designees,  that  representative, 
important  species  will  be  identified  and 
shall  consider  any  timely  recommenda¬ 
tion  of  such  Secretary  or  designee.  Any 
species  included  in  applicable  State  water 
quality  standards  shall  be  selected,  to¬ 
gether  with  such  additional  species  as  the 
Regional  Administrator  considers  appro¬ 
priate.  The  Regional  Administrator  shall 
advise  the  applicant  of  the  species 
selected  within  60  days  after  receipt  of 
notification  under  this  subparagraph. 

(B)  If  the  available  information  is  in¬ 
sufficient  to  enable  the  Regional  Admin¬ 
istrator  to  select  representative,  import¬ 
ant  species,  the  applicant  may,  at  the 
request  of  the  Regional  Administrator, 
conduct  such  studies  and  furnish  such 
evidence  as  may  be  necessary  to  select  ap¬ 
propriate  species.  In  such  case,  the  ap¬ 
plicant  shall  have  the  burden  of  proving 
the  appropriateness  of  the  species  as  well 
as  that  its  discharge  will  assure  the  pro¬ 
tection  and  propagation  of  such  species. 

(lii)  (A)  In  determining  whether  or  not 
the  protection  and  propagation  of  the 
representative,  important  species  will  be 
assured,  the  Regional  Administrator  may 
consider  evidence  demonstrating  that  the 
discharge  will  comply  with  any  applica¬ 
ble  temperature  requirments  for  growth, 
reproduction  and  survival  of  such  species 
as  specified  in  any  applicable  water  qual¬ 
ity  criteria  and  water  quality  informa¬ 
tion  published  by  the  Administrator  pur¬ 
suant  to  section  304(a)  of  the  Act,  and/or 
any  additional  information  submitted  by 
the  owner  or  operator  or  required  by  the 
Regional  Administrator. 


(B)  Compliance  with  the  temperature 
levels  referred  to  in  subdivision  (ill)  (A) 
of  this  section  shall  be  determined  outside 
a  mixing  zone  whose  temporal  and  spa¬ 
tial  (area,  volume,  configuration  and 
location)  distribution  will  assure  the  pro¬ 
tection  and  propagation  of  a  balanced. 
Indigenous  community  of  shellfish,  flshi 
and  wildlife  in  and  on  the  receiving  water 
body. 

(3)  Biological,  engineering  and  other 
data.  In  the  case  of  any  source,  whether 
or  not  it  has  commenced  operation  and 
discharge  prior  to  the  filing  of  the  notice 
required  by  §  122.5(a)  of  this  part  and 
whether  or  not  it  has  attempted  or  is 
attempting  to  provide  the  demonstrations 
described  in  subparagraph  (1)  and  (2) 
of  this  paragraph,  alternative  effluent 
limitations  may  be  established  if  the 
Regional  Administrator  determines,  on 
the  basis  of  other  evidence  and  data  sub¬ 
mitted  by  the  applicant,  that  the  alter¬ 
native  effluent  limitations  will  assure  the 
protection  and  propagation  of  a  balanced, 
indigenous  community  of  shellfish,  fish 
and  wildlife  in  and  on  the  body  of  water 
into  which  the  discharge  is  to  be  made. 
Such  evidence  may  consist  of  evidence 
intended  to  satisfy  the  requirements  of 
subparagraphs  (1)  or  (2)  of  this  para¬ 
graph,  or  any  other  new  or  historical  bio¬ 
logical  data,  physical  monitoring  data, 
engineering  or  diffusion  models,  or  other 
relevant  evidence. 

§  122.10  Public  hearings. 

(a)  Requests  for  hearings.  (1)  If  the 
public  notice  of  the  proposed  issuance, 
denial  or  modification  of  a  permit  con¬ 
tains  notice  of  an  application  for  alter¬ 
native  effluent  limitations  and  of  the 
applicant’s  submittal  of  data  and  infor¬ 
mation  pursuant  to  §  122.5(b)  (1),  any 
person  may,  within  30  days  following  the 
Issuance  of  such  notice,  submit  to  the 
Regional  Administrator  a  request  for  a 
hearing  pursuant  to  §  125.34  of  this 
chapter  to  consider  whether  the  alter¬ 
native  effluent  limitations  will  assure  the 
protection  and  propagation  of  a  bal¬ 
anced,  indigenous  commimity  of  shell¬ 
fish,  fish  and  wildlife  in  and  on  the  body 
of  water  into  which  the  discharge  is  to 
be  made. 

(2)  If  the  public  notice  of  the  pro¬ 
posed  issuance,  denial  or  modification  of 
a  permit  contains  notice  of  an  applica¬ 
tion  for  alternative  effluent  limitations 
and  of  the  applicant’s  submittal  of  a 
proposed  plan  of  study  and  demonstra¬ 
tion  pursuant  to  §  122.5(b)  (2)  of  this 
part,  any  person  may,  within  30  days 
following  the  issuance  of  such  notice, 
submit  to  the  Regional  Administrator  a 
request  for  a  hearing  pursuant  to  §  125.34 
of  this  chapter  to  consider  whether  such 
plan  provides  for  the  timely  submittal 
of  such  information  and  data  as  may  be 
necessary  to  determine  whether  the  al¬ 
ternative  effluent  limitations  will  assure 
the  protection  and  propagation  of  a  bal¬ 
anced,  indigenous  community  of  shell¬ 
fish,  fish  and  wildlife  in  and  on  the  body 
of  water  into  which  the  discharge  is  to 
be  made. 

(3)  If  a  request  for  a  hearing  pursuant 
to  subparagraph  (1)  of  this  paragraph 
is  granted,  the  Regional  Administrator 


FEDERAL  REGISTER,  VOL.  39,  NO.  196— TUESDAY.  OCTOBER  8,  1974 


36182 

shall  consolidate  this  issue  with  other 
issues,  if  any,  relating  to  the  proposed 
permit  and  its  conditions  raised  by  the 
owner  or  operator,  or  by  any  other  per¬ 
son,  and  shall  consider  and  resolve  all 
such  issues  in  a  single  hearing,  unless 
he  determines  to  defer  the  hearings  on 
issues  related  to  the  effluent  limitations 
or  alternative  effluent  limitations  on  the 
thermal  component  pursuant  to  para¬ 
graph  (b)  of  this  section  or  deems  such 
a  procedure  to  be  inappropriate  for 
other  reasons. 

(4)  The  Regional  Administrator  may 
hold  a  hearing  pursuant  to  §  125.34  of 
this  chapter  in  any  case  or  class  of  cases 
in  which  he  deems  it  appropriate. 

(b)  Deferral  of  determination.  (1)  In 
any  case  in  which  the  Regional  Admin¬ 
istrator  determines,  after  having  re¬ 
viewed  the  evidence  which  the  owner  or 
operator  proposes  to  present  at  the  hear¬ 
ing  or  the  plan  of  study  submitted  pursu¬ 
ant  to  §  122.5(b)  (2)  of  this  part,  that 
sufficient  information  is  likely  not  to  be 
available  upon  which  to  base  a  knowl¬ 
edgeable  determination  of  whether  or 
not  the  proposed  effluent  limitations  on 
the  thermal  component  of  the  discharge 
are  more  stringent  than  necessary,  he 
may  order  that  the  determination  re¬ 
quested  pm^uant  to  section  316(a)  and 
§  122.6  of  this  part  be  severed  from  the 
determination  pursuant  to  section  402  of 
the  Act  and  §  125.34  and  be  deferred 
until  the  owner  or  operator  has  com¬ 
pleted  such  engineering  and  biological 
studies  as  the  Regional  Administrator 
may  consider  necessary. 

(2)  If  the  studies  required  imder  sub- 
paragraph  (1)  of  this  paragraph  have 
not  been  completed  at  the  conclusion  of 
the  hearing  held  pursuant  to  section  402 
of  the  Act  and  Part  125  of  this  chapter, 
the  Regional  Administrator  may  issue  a 
permit  which  is  for  a  term  of  up  to  five 
years  and  which  requires  that  the  point 
source  achieve  the  effluent  limitations 
initialy  proposed  for  the  control  of  the 
thermal  component  of  the  discharge  no 
later  than  the  date  specified  in  appli¬ 
cable  effluent  limitations  guidelines  and 
new  source  performance  standards  is¬ 
sued  pursuant  to  sections  301(b)  and 
304(b)  or  306  of  the  Act  but  which 
affords  the  permittee  an  opportunity  to 
request  a  hearing  under  section  316(a) 
after  having  conducted  biological  and 
engineering  studies  in  order  to  develop 
information  sufficient  for  the  Regional 
Administrator  to  make  a  knowledgeable 
determination  as  to  whether  alternative 
effluent  limitations  may  be  established 
pursuant  to  section  316(a) . 

(3)  Any  hearing  scheduled  under  para¬ 
graph  (b)  (2)  of  this  paragrai^  shall  be 
publicized  in  accordance  with  the  re¬ 
quirements  of  §  125.32(d)  of  this  chapter 
and  shall  be  held  sufficiently  in  advance 
of  the  final  compliance  date  specified 
in  the  permit  to  allow  the  permittee  to 
take  necessary  measures  to  comply  by 
that  date  in  the  event  its  request  for 
modification  of  thermal  limits  is  denied 
after  the  hearing  is  concluded. 

(4)  Whenever  the  Regional  Adminis¬ 
trator  defers  the  determination  under 
section  316(a),  he  may  also  defer  any 
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determination  under  section  316(b),  in 
accordance  with  the  procedures  of  para¬ 
graph  (b)  of  S  122.10. 

(c)  Appeal  or  review  of  decision  of 
Regional  Administrator.  (1)  Any  inter¬ 
ested  person  shall  have  the  right  to  re¬ 
quest  an  adjudicatory  hearing  pursuant 
to  §  125.36(b)  of  this  chapter.  The  Ad¬ 
ministrator  may,  on  his  own  motion,  re¬ 
view  any  decision  of  a  Regional  Admin¬ 
istrator.  Such  review  shall  be  conducted 
in  accordance  with  the  provisions  of 
§  125.36(n)  of  this  chapter. 

Subpart  C — State  Determination  of 

Alternative  Effluent  Limitations 

§  122.11  Application  for  determination 

under  section  316(a). 

(a)  (1)  The  owner  or  operator  of  any 
point  source  who  desires  the  Director  to 
impose  alternative  effluent  limitations 
pursuant  to  section  316(a)  shall  so  notify 
the  Director  and  the  appropriate  State  or 
interstate  certifying  agency  (if  certifica¬ 
tions  are  not  provided  by  the  Director)  in 
writing  upon  the  filing  of  an  application 
for  an  NPDES  permit.  Such  notice  may 
include  a  description  of  the  alternative 
effluent  limitations  desired  by  the  appli¬ 
cant. 

(2)  Notice  pursuant  to  paragraph  (a) 

(1)  of  this  paragraph  shall,  in  the  case 
of  any  point  source  for  which  a  discharge 
permit  application  has  been  filed  prior  to 
March  4, 1974,  be  given  not  later  than  60 
days  after  promulgation  of  these  regula¬ 
tions  or  60  days  after  promulgation  of 
effluent  limitations  guidelines  and  stand¬ 
ards  under  sections  301  and  304  or  stand¬ 
ards  of  performance  under  section  306 
applicable  to  that  point  source,  which¬ 
ever  is  later,  except  that  such  notice  may 
be  given  at  a  later  date,  or  required  at  an 
earlier  date,  if  the  Director  so  deter¬ 
mines. 

(b)  The  owner  or  operator  shall  sub¬ 
mit  to  the  Director: 

(1)  Within  90  days  after  the  notifica¬ 
tion  required  by  paragraph  (a)  (1)  of 
this  section,  or  i^thin  90  days  after 
being  notified  of  the  Director’s  selection 
of  representative.  Important  species  pur¬ 
suant  to  §  122.15(b)  (2)  (il)  (A)  of  this 
part,  or  in  either  case  within  such  longer 
or  shorter  time  as  the  Director  may  de¬ 
termine,  such  data  and  other  informa¬ 
tion  as  It  wishes  to  be  considered  in 
support  of  its  application  for  alternative 
effluent  limitations ;  or 

(2)  Within  60  days  after  such  notifica¬ 
tion,  or  within  60  days  after  being  ad¬ 
vised  of  the  Director’s  identification  of 
representative.  Important  species  pur¬ 
suant  to  S  122.15(b)  (2)  (il)  (A)  of  this 
part,  whichever  is  latn*,  and  after  con- 
sultaticm  with  the  Dirrotor,  a  writtra 
plan  of  study  and  demonstration  pur¬ 
suant  to  S  122.13  of  this  part. 

(c)  An  applicant  who  desires  to  have 
the  determination  pursiiant  to  section 
316(a)  deferred  in  accordance  with  the 
provisions  of  S  122.16(b)  of  this  pcu^ 
Shan  so  specify  at  the  time  the  plan  of 
study  is  sulmiltted.  The  Dlrectm:  may 
order  such  deferral  wh^  he  determines 
It  to  be  appropriate  <xi  the  basis  of  the 
lidan  of  stu^  or  other  infcnnatiotL 

(d)  An  applicant  who  desires  to  at¬ 


tempt  a  demonstration  showing  the  ab¬ 
sence  of  prior  appreciable  harm  pursuant 
to  §  122.15(b)  (1)  of  this  part  and  to 
Unfit  the  contents  of  its  demonstration 
on  the  basis  that  its  discharge  has  and 
win  have  a  low  Impact  on  the  receiving 
water  body  segment  shall  not  undertake 
such  demonstrations  without  the  prior 
written  concurrence  of  the  Director. 

§  122.12  Public  notice. 

(a)  In  addition  to  the  information  re¬ 
quired  by  §  124.32(c)  of  this  chapter,  the 
public  notice  of  the  proposed  issuance, 
denial  or  modification  of  a  permit  for 
a  discharge  which  is  subject,  pursuant  to 
sections  301  or  306  of  the  Act,  to  effluent 
limitations  controlling  its  thermal  com¬ 
ponent  and  as  to  which  an  application 
has  been  filed  pursuant  to  §  122.11  of  this 
part  shaU  Include: 

(DA  statement  that  the  thermal  cwn- 
ponent  of  the  discharge  is  subject  to 
effluent  limitations  pursuant  to  sections 
301  or  306  of  the  Act  and  a  brief  descrip¬ 
tion  (which  shall  include  a  quantitative 
statement)  ot  the  thermal  ^uent  lim¬ 
itations  proposed  pursuant  to  Section 
301  or  306;  and 

(2)  A  stetement  that  such  an  ^>plica- 
tlon  has  been  filed  and  that  altei^tive 
(and  less  stringent)  effluent  limitations 
may  be  imposed  cm  the  thermal  com¬ 
ponent  of  the  discharge  pursuant  to  sec¬ 
tion  316(a)  and  a  bri^  description 
(which  shall  include  a  quantitative  state¬ 
ment)  of  the  alternative  effluent  limita¬ 
tions,  if  any,  included  in  the  £q;>pllcaUon. 

(b)  (1)  If  an  application  has  beoi  filed 
pursuant  to  §  122.11(a)  of  this  part  and 
the  applicant  has  sutxnitted  its  data  and 
information  pursuant  to  §  122.11(b)  (1), 
the  public  notice  of  the  pr(H>osed  is¬ 
suance,  denial  or  modification  of  a  per¬ 
mit  shall  include,  in  addition  to  Uie 
statements  required  by  paragraph  (a)  of 
this  section,  a  statement  that  the  ap¬ 
plicant  has  submitted  evidence  in  sup¬ 
port  of  its  request  for  alternative  effluent 
limitations  which  warrants  further  con¬ 
sideration  and  that  the  Director  is  con¬ 
sidering  imposition  of  such  alternative 
limitations.  The  notice  shall  state  that 
all  data  submitted  by  the  applicant,  in¬ 
cluding  a  summary  thereof,  are  available 
at  the  office  of  the  Director  for  public 
inspection  during  office  hoiu*s.  The  notice 
shsdl  also  state  that  any  person  may  com¬ 
ment  In  writing  upon  the  applicant’s 
desired  alternative  effluent  limitations  in 
accordance  with  the  puovislons  of 
1  124.32(b)  of  this  chapter  and  may  re¬ 
quest  a  hearing  pursuant  to  §  124.36  of 
this  chapter. 

(2)  If  an  application  has  been  filed 
pursuant  to  §  122.11(a)  of  this  part  and 
the  applicant  has  filed  a  written  plan  of 
study  and  demonstration  pursuant  to 
§  122.11(b)  (2)  of  this  part,  the  public 
notice  of  the  pn^xwed  issuance,  denial  or 
modification  of  a  permit  shall  Include, 
In  addition  to  the  statement  required  by 
paragraph  (a)  of  this  section,  a  state¬ 
ment  that  the  applicant  has  submitted 
luch  a  plan.  The  notice  shall  Include  a 
smnmary  of  the  applicant’s  proposed 
plan  of  study  and  demonstration  and 
shall  state  tli^t  the  plan  is  available  at 
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the  ofiBce  of  the  Director  for  public  in¬ 
spection  during  office  hours.  The  notice 
shall  also  state  that  any  t>erson  may 
comment  in  writing  upon  the  applicant’s 
proposed  plan  of  study  in  accordance 
with  the  provisions  of  §  124.32(b)(1)  of 
this  chapter  and  may  request  a  public 
hearing  to  consider  such  plan  pursuant 
to  §  124.36  of  this  chapter. 

(c)  The  public  notice  of  any  hearing 
held  pursuant  to  §  122.15(a)  of  this  part 
shall  include  the  information  required 
by  §  124.37(b)  of  this  chapter. 

§  122.13  Plan  of  study  and  demonstra¬ 
tion. 

(a)  Any  written  plan  of  study  and 
demonstration  submitted  pursuant  to 
§  122.11(b)  (2)  of  this  part  ^all  describe 
the  alternative  effluent  limitations  de¬ 
sired  by  the  applicant  and  shall  include 
an  Identification  of  the  demonstration 
being  contemplated,  In  accordance  with 
§  122.15  of  this  part;  a  description  of  the 
data  and  information  which  the  appli¬ 
cant  proposes  to  submit;  and  a  schedule 
for  the  completion  and  submittal  of  such 
demonstration.  The  Director  shall  con¬ 
sult  with  the  applicant  as  to  the  nature 
and  contents  of  its  plan  of  study  and  may 
advise  the  applicant  of  his  concurrence 
In,  recommended  modification  of  or  ob¬ 
jection  to,  such  plan.  No  failure  to  adopt 
a  recommended  modification  of  a  plan, 
and  no  objection  to  a  plan,  shall  pre¬ 
clude  the  use  of  such  plan  nor  prejudice 
any  determination  based  on  the  results 
of  completing  such  plan,  and  neither 
shall  the  existence  of  any  plan  in  any 
way  susi>end  or  negate  the  requirements 
of  sections  301,  306  or  316(a)  of  the  Act, 

§  122.14  State  certification:  [Reserved] 

§  122.15  Determination  of  alternative 
effluent  limitations. 

(a)(1)  The  Director  may  not  impose 
an  alternative  effluent  limitation  on  the 
thermal  component  of  any  discharge 
which  is  less  stringent  than  the  effluent 
limitation  otherwise  required  by  sections 
301  or  306  of  the  Act  unless  the  owner 
or  operator  has  demonstrated  that  the 
effluent  limitations  otherwise  required 
are  more  stringent  than  necessary  to  as¬ 
sure  the  protection  and  propagation  of 
a  balanced.  Indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
body  of  water  into  which  the  discharge 
is  made,  and  such  demonstration  has 
not  been  rebutted.  Such  demonstration 
may  be  accomplished  by  showing  that 
the  desired  alternative  effluent  limitation 
(taking  into  account  the  interaction  of 
such  thermal  component  with  other  pol¬ 
lutants)  will  assure  the  protection  and 
propagation  of  a  balanced,  indigenous 
community  of  shellfish,  fish  and  wild¬ 
life  in  and  on  the  body  of  water  into 
which  the  discharge  is  to  be  made, 

(2)  The  Director  may  determine  that 
the  alternative  effluent  limitations  de¬ 
sired  by  the  applicant  will  assure  the 
protection  and  propagation  of  a  bal¬ 
anced,  Indigenous  community  of  shell¬ 
fish,  fish  and  wildlife  in  and  on  the  body 
of  water  into  which  the  discharge  is  to 
be  made  if  the  owner  or  operator  satis¬ 


fies  the  requirements  of  paragraphs  (b) 

(1),  (b)(2)  or  (b)(3)  of  this  section. 

(b)(1)  Absence  of  prior  appreciable 
harm,  (i)  In  the  case  of  a  point  source 
which  has  commenced  operation  and 
discharge  prior  to  the  filing  of  the  notice 
required  by  §  122.11(a)  of  this  part,  al¬ 
ternative  effluent  limitations  may  be  es¬ 
tablished  if  the  owner  or  operator  has 
demonstrated  to  the  satisfaction  of  the 
Director,  during  the  period  provided  for 
public  comment  imder  §  124.32(b)  of  this 
chapter  (including  any  information  sub¬ 
mitted  prior  to  such  period)  or  by  evi¬ 
dence  introduced  at  any  hearing  held  to 
consider  the  permit: 

(A)  That  no  appreciable  harm  has  re¬ 
sulted  from  the  thermal  component  of 
the  discharge  (taking  into  accoimt  the 
interaction  of  such  thermal  component 
with  other  pollutants  and  the  additive 
effect  of  other  thermal  sources)  to  a  bal¬ 
anced,  indigenous  commvmity  of  shell¬ 
fish,  fish  and  wildlife  in  and  on  the 
body  of  water  into  which  the  discharge 
has  been  made;  or 

(B)  That  despite  the  occurrence  of 
such  previous  harm,  the  desired  alterna¬ 
tive  effluent  limitations  (or  appropriate 
modifications  thereof)  will  neverthe¬ 
less  assure  the  protection  and  propa¬ 
gation  of  a  balanced,  indigenous  com¬ 
munity  of  shellfish,  fish  and  wildlife  in 
and  on  the  body  of  water  into  which  the 
discharge  is  made. 

(ii)  In  determining  whether  or  not 
appreciable  harm  has  occurred,  the  Di¬ 
rector  shall  consider  evidence  as  to  the 
period  of  time  of  the  applicant’s  prior 
operation,  evidence  demonstrating  com¬ 
pliance  or  noncompliance  during  the  pe¬ 
riod  of  operation  and  discharge  with 
water  quality  standards  designed  to  pro¬ 
tect  fish  and  aquatic  life  together  with 
any  additional  evidence  submitted  by 
the  owner  or  operator  or  required  by  the 
Director.  Such  additional  evidence  may 
include  evidence  that  such  standards  are 
more  stringent  than  necessary  to  assure 
the  protection  and  propagation  of  a  bal¬ 
anced,  indigenous  community. 

(2)  Protection  of  representative,  im¬ 
portant  species.  (1)  In  the  case  of  any 
source,  whether  or  not  it  has  commenced 
operation  and  discharge  prior  to  the  fil¬ 
ing  of  the  notice  required  by  §  122.11(a) 
of  this  part,  alternative  effluent  limita¬ 
tions  may  be  established  if: 

(A)  The  owner  or  operator  has  dem¬ 
onstrated  to  the  satisfaction  of  the  Di¬ 
rector,  during  the  period  provided  for 
public  comment  under  §  124.32(b)  of 
this  chapter  (including  any  information 
submitted  prior  to  such  period)  or  by 
evidence  Introduced  at  any  hearing  held 
to  consider  the  permit,  that  the  dis¬ 
charge  will  assure  the  protection  and 
propagation  of  representative,  important 
species  (selected  in  accordance  with  par¬ 
agraph  (b)  (2)  (ii)  of  this  section)  whose 
protection  and  propagation,  if  assured", 
will  assure  the  protection  and  propaga¬ 
tion  of  a  balanced.  Indigenous  commu¬ 
nity  of  shellfish,  fish  and  wildlife  in  and 
on  the  body  of  water;  unless 

(B)  Unrebutted  information  received 
during  the  period  provided  for  public 


comment  under  §  124.32(b)  of  this  chap¬ 
ter  or  evidence  introduced  at  any  hear¬ 
ing  held  to  consider  the  permit  indicates: 

(I)  that  the  species  selected  by  the  Direc¬ 
tor  are  not  representative,  in  terms  of 
biological  needs,  of  a  balanced,  indige¬ 
nous  commimity  in  the  receiving  water 
body;  or  (ID  that  the  temperature  re¬ 
quirements  employed  in  calculating  the 
proposed  alternative  effluent  limitations 
are  not  adequate  to  assure  the  protection 
and  propagation  of  those  species  in  and 
on  the  receiving  water  body;  or  (III) 
that  the  temporal  or  spatial  (area,  vol¬ 
ume,  location  and  configuration)  distri¬ 
bution  of  the  mixing  zone  is  excessively 
large  or  otherwise  inconsistent  with  the 
purposes  of  section  316(a) . 

(ii)  (A)  Whenever  an  applicant  pro¬ 
poses  to  include  a  demonstration  pur¬ 
suant  to  this  paragraph. as  an  element 
of  its  support  for  an  application  for  a 
determination  piu-suant  to  section  316 
(a) ,  it  shall  so  notify  the  Director  at  the 
time  the  application  is  filed.  The  appli¬ 
cant  may  submit  with  the  application 
such  data  and  information  as  may  be 
available  to  assist  the  Director  in  select¬ 
ing  appropriate  representative,  ImpMjrt- 
ant  species.  The  Director  shall  promptly 
notify  the  Regional  Administrator,  the 
Secretary  of  Commerce  and  the  Secre¬ 
tary  of  the  Interior,  or  their  designees, 
and  the  head  of  the  State  agency  exer¬ 
cising  administration  over  the  wildlife 
resources  of  the  State  that  representa¬ 
tive,  important  species  will  be  identified 
and  shall  consider  any  timely  recom¬ 
mendation  of  the  Regional  Administra¬ 
tor,  Secretary  or  designee,  or  head  of 
agency.  Any  species  included  in  appli¬ 
cable  State  water  quality  standards 
shall  be  selected,  together  with  such  ad¬ 
ditional  species  as  the  Director  con¬ 
siders  appropriate.  The  Director  shall 
advise  the  applicant  of  the  species  se¬ 
lected  within  60  days  after  receipt  of 
notification  imder  this  subparagraph. 

(B)  If  the  available  iifformation  is 
insufficient  to  enable  the  Director  to 
to  select  representative,  important 
species,  the  applicant  may,  at  the  request 
of  the  Director,  conduct  such  studies  and 
furnish  such  evidence  as  may  be  neces¬ 
sary  to  select  appropriate  species.  In  such 
case,  the  applicant  shall  have  the  burden 
of  proving  the  appropriateness  of  the 
species  as  well  as  that  its  discharge  will 
assure  the  protection  and  propagation  of 
such  species. 

(iii)  (A)  In  determining  whether  or 
not  the  protection  and  propagation  of 
the  representative,  important  species 
will  be  assured,  the  Director  may  con¬ 
sider  evidence  demonstrating  that  the 
discharge  will  comply  with  any  applica¬ 
ble  temperature  requirements  for  growth, 
reproduction  and  siurival  of  such  species 
as  specified  in  any  applicable  water 
quality  criteria  and  water  quality  infor¬ 
mation  published  by  the  Administrator 
pursuant  to  section  304(a)  of  the  Act, 
and/or  any  additional  Information  sub¬ 
mitted  by  the  owmer  or  operator  or  re¬ 
quired  by  the  Director. 

(B)  Compliance  with  the  temperature 
levels  referred  to  in  paragraph  (b)  (2) 
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(111)  (A)  of  this  section  shall  be  deter¬ 
mined  outside  a  mixing  zone  whose  tem¬ 
poral  and  spatial  (area,  volume,  config¬ 
uration  and  location)  distribution  will 
assure  the  protection  and  propagation  of 
a  balanced,  indigenous  community  of 
shellfish,  fish  and  wildlife  in  and  on  the 
receiving  water  body. 

(3)  Biological,  engineering  and  other 
data.  In  the  case  of  any  source,  whether 
or  not  it  has  commenced  operation  and 
discharge  prior  to  the  filing  of  the  notice 
required  by  §  122.11(a)  of  this  part  and 
whether  or  not  it  has  attempted  or  is 
attempting  to  provide  the  demonstra¬ 
tions  described  in  paragraphs  (b)  (1) 
and  (2)  of  this  paragraph,  alternative 
effluent  limitations  may  be  established  if 
the  Director  determines,  on  the  basis  of 
other  evidence  and  data  submitted  by  the 
applicant,  that  the  alternative  effluent 
limitations  will  assure  the  protection  and 
propagaticm  of  a  balanced,  indigenous 
community  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  water  into  which 
the  discharge  is  to  be  made.  Such  evi¬ 
dence  may  consist  of  evidence  intended 
to  satisfy  the  requirements  of  paragraphs 
(b)(1)  or  (2)  of  this  paragraph,  or  any 
other  new  or  historical  biological  dat^ 
physical  monitoring  data,  engineering  or 
diffusion  models,  or  other  relevant  evi¬ 
dence. 

§  122.16  Public  hearings. 

(a)  Requests  for  hearings.  (1)  If  the 
public  notice  of  the  proposed  Issuance, 
denial  or  modification  of  a  permit  con¬ 
tains  notice  of  an  application  for  alter¬ 
native  effluent  limitations  and  of  the  ap¬ 
plicant’s  sid)mittal  of  data  and  informa¬ 
tion  pvusuant  to  S  122.11(b)  (1) ,  any  per¬ 
son  may,  within  30  days  following  the 
issuance  of  such  notice,  submit  to  the 
Director  a  request  for  a  hearing  pur¬ 
suant  to  §  124.36  of  this  chapter  to  con¬ 
sider  whether  the  alternative  effluent 
limitations  will  assime  the  protection  and 
propagation  of  a  balanced,  indigenous 
community  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  water  into  which 
the  discharge  is  to  be  made. 


(2)  If  the  public  notice  of  the  pro¬ 
posed  Issuance,  denial  or  modification  of 
a  permit  contains  notice  of  an  applica¬ 
tion  for  alternative  effluent  limitations 
and  of  the  applicant’s  submittal  of  a  pro¬ 
posed  plan  of  study  and  demonstration 
pursuant  to  §  122.11(b)(2)  of  this  part, 
any  person  may,  within  30  days  follow¬ 
ing  the  issuance  of  such  notice,  submit  to 
the  Director  a  request  for  a  hearing  pm- 
suant  to  §  124.36  of  this  chapter  to  con¬ 
sider  whether  such  plan  provides  for  the 
timely  submittal  of  such  information  and 
data  as  may  be  necessary  to  determine 
whether  the  alternative  effluent  limita¬ 
tions  will  assure  the  protection  and 
propagation  of  a  balanced,  indigenous 
commimlty  of  shellfish,  fish  and  wildlife 
in  and  on  the  body  of  water  into  which 
the  discharge  is  to  be  made. 

(3)  If  a  request  for  a  hearing  piursuant 
to  paragraph  (a)  (1)  of  this  paragraph 
is  granted,  the  Director  shall  consolidate 
this  issue  with  other  Issues,  if  any,  re¬ 
lating  to  the  proFK)sed  permit  an(l  its 
conditions  rais^  by  the  owner  or  opera¬ 
tor,  or  by  any  other  person,  and  shall 
consider  and  resolve  all  such  issues  in  a 
single  hearing,  imless  he  determines  to 
defer  the  hearings  on  Issues  related  to 
the  effluent  limitations  or  alternative 
effluent  limitations  on  the  thermal  com¬ 
ponent  pursuant  to  paragraph  (b)  of 
this  section  or  deems  such  a  procedure  to 
be  inappropriate  for  other  reasons. 

(b)  Deferral  of  determination.  The 
provisions  of  S  122.10(b)  of  this  part  are 
applicable  in  any  case  in  which  the  Direc¬ 
tor  determines,  after  having  reviewed 
the  evidence  which  the  owner  or  operator 
proposes  to  present  at  the  hearing  or  the 
plan  of  study  submitted  pursuant  to 
§  122.11(b)  (2)  of  this  part,  ttiat  suffi¬ 
cient  information  is  likely  not  to  be 
available  upon  which  to  base  a  knowl¬ 
edgeable  determination  of  whether  or 
not  the  prc^xxsed  effluent  limitations  on 
the  thermal  component  of  the  discharge 
are  more  stringent  than  necessary.  The 
Director  may,  in  accordance  with  the 
provisions  of  S  122.10(b)  of  this  part, 
order  that  the  determination  requested 


pursuant  to  section  402  of  the  Act  and 
9  124.36  be  deferred  until  the  owner  or 
operator  has  completed  such  engineering 
and  biological  studies  as  the  Director  may 
consider  necessary. 

§  122.17  Transmission  to  regional  ad¬ 
ministrator  of  proposed  effluent  lim¬ 
itations. 

(a)  Any  State  or  interstate  agency 
whose  permit  program  has  been  approved 
pursuant  to  section  402  of  the  Act  and 
Part  124  of  this  chapter  which  proposes 
to  issue  a  permit  containing  effluent  limi¬ 
tations  on  the  thermal  comix)nent  of  a, 
discharge  less  stringent  than  those  other¬ 
wise  required  by  sections  301  or  306  shall. 
If  transmitted  of  such  permit  to  the  Re¬ 
gional  Administrator  Is  required  under 
the  agreement  provided  for  In  9  124.47 
of  this  part.  Indicate  to  the  Regional  Ad¬ 
ministrator  that  the  proposed  effluent 
limitations  are  less  stringent  and  shall 
set  forth  the  groimds  upon  which  they 
were  proposed. 

(b)  The  Regional  Administrator  may 
comment  upon,  object  to  or  make  recom¬ 
mendations  with  respect  to  such  proposed 
effluent  limitations  pursuant  to  any 
agreement  entered  into  imder  9  124.46 
and  may  request  a  public  hearing  to  con¬ 
sider  them  pursuant  to  9  124.36. 

§  122.18  Traiumission  to  regional  ad¬ 
ministrator  of  issued  effluent  limi¬ 
tations. 

Any  State  or  interstate  agency  which 
has  Issued  a  permit  containing  effluent 
limitations  with  respect  to  the  thermal 
component  of  a  discharge  shall.  In  trans¬ 
mitting  a  copy  of  the  permit  to  the  Re¬ 
gional  Administrator  pursuant  to  9  124.47 
of  this  chapter  Indicate  whether  or  not 
such  effluent  limitations  are  less  stringent 
than  would  otherwise  be  required  imder 
sections  301  or  306  of  the  Act  and,  if  they 
are  less  stringent,  shall  also  transmit  the 
evidence  (Including  the  record  of  any 
hearing)  upon  which  they  were  deter¬ 
mined. 
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